The Nordic Association of Marine Insurers (Cefor)
Cefor Form
2020/ 284

Tidsforlust — Sarskild bestdammelse om smittsamma sjukdomar

For férsékring baserad pd Nordic Marine Insurance Plan of 2013, hérefter “Planen”.

Smittsamma sjukdomar ar en risk som inte omfattas av forsakringen. Forsakringen ska inte
ersatta forluster som uppstatt dir den dominerande orsaken till forlusten varit en smittsam
sjukdom, savida inte den dominerande orsaken till forlusten varit en handling eller
underlatelse till handling utford av en person som varit infekterad eller antagits vara
infekterad av en sadan sjukdom. Om en smittsam sjukdom inte ar den dominerande orsaken
ska bestammelserna i § 2-13 tillampas.

Om den forsakrade har asamkats intaktsforlust pa grund av en skada som inte exkluderas av
ordalydelsen i forsta stycket och som ersatts av § 16-1, ska den tidsforlust som orsakats av
den smittsamma sjukdomen vara begransad till det antal dagar som anges i forsakringsavtalet,
och om inget annat framgar, giller 30 dagar-.

Begransningen ska tillimpas pa tidsforlust som annars ar hanforligt till skadan.

Bestammelserna ska under inga omstandigheter ge ett mer langtgaende forsakringsskydd
utdver det som annars framgar av Planen.

“Smittsam sjukdom” avser alla sjukdomar, vare sig kanda eller inte, som kan overforas
genom substanser eller barare fran en organism till en annan, dar:

a) substans eller barare inkluderar men ar inte begransat till virus, bakterier, parasiter
eller andra organismer eller variationer eller mutationer av nagot av de foregaende,
oavsett levande eller ej, och

b) smittoverforingen, vare sig direkt eller indirekt, inkluderar men ar inte begransad till
kontaktsmitta, luftburen smitta, droppsmitta, overforing till eller fran eller genom
fasta foremal eller ytor eller vitska eller gas, och

c) sjukdomen, substansen eller bararen, antingen pa egen hand eller i samverkan med
annan samtidig sjukdom, tillstand, genetisk predisposition, eller tillsammans med
immunforsvaret, orsakar dodsfall, sjukdom, kroppslig skada eller pa ett tillfilligt eller
varaktigt satt forsamrar det fysiska eller psykiska vilmaendet eller har en negativ
paverkan pa vardet av och ett sakert nyttjande av egendom.

Detta dr en av Cefor rekomenderad oversdttning fran engelsk orginaltext. Vid motsdgelser mellan
den engleska orginaltexten och denna éversdttning sa ska den engelska orginaltexten ges foretrdde.
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Commentary

The Clause is drafted to be used in combination with a loss of hire insurance based on the
Plan.

A loss of hire insurance covers loss due to the vessel being deprived of income as a
consequence of a recoverable casualty, cf. Cl. 16-1.

This Clause initially raises a question of causation. The starting point is a theory of logical
causation: A is the cause of B if B would not have happened if A had not first occurred. A is
thus a necessary condition for B. Such logical causation is a minimum requirement for any
legally relevant causation, cf. Handbook on Hull Insurance, 2nd edition, page |15 and
onwards. However, logical causation must be supplemented by some form of legal
qualifications. Insurance law in the Nordic countries is based on the ‘dominant-cause
doctrine’ aiming to establish the dominant-cause factor or the dominant-peril. This doctrine
is also supplemented by a theory of sufficiently close proximity between the cause and the

loss. However, the Plan has a different approach by applying a rule of apportionment, cf. Cl.
2-13.

A Communicable Disease might cause a casualty, or alternatively it might increase the loss
where the dominant cause of the casualty was another peril. The first situation is regulated
by sub-clause | and the second situation is regulated by sub-clause 2.

As a starting point, sub-clause |, first sentence, excludes Communicable Disease as a peril.
Sub-clause |, second sentence, contains two exceptions; first a deviation from the rule of
apportionment in Cl. 2-13, and secondly an exception from the main rule in the first
sentence. The exception from the rule of apportionment is limited. It is only where the
dominant cause of a casualty was a Communicable Disease that all loss arising out of the
casualty is excluded. For guidance on the assessment of the ‘dominant cause’, see the
Commentary to Cl. 2-14. This exclusion of all loss in this situation means that no
apportionment as per Cl. 2-13 shall take place if a Communicable Disease is the dominant
cause. In all other cases, Cl. 2-13 shall still apply. As an example, if damage repairs after a
casualty takes 100 days, but it is concluded that Communicable Disease has had an influence
on the occurrence of the casualty of 20%, the number of recoverable days under the loss of
hire insurance will be 80 days that will be subject to adjustment as per Chapter |6.

The last part of the second sentence makes an exception for situations where the dominant
cause of the casualty was an act or omission by a person infected or allegedly infected by the
disease. Normally this will be a crew member, but it could also be another person. The
exception is meant to preserve the assured’s insurance cover for damage caused by specific
acts or omissions of an identifiable person who is infected or allegedly infected. Thus, the
effect of this exception is that an act or omission of a person infected or allegedly infected
by a Communicable Disease becomes a covered peril. However, the exception is not
applicable for measures taken to prevent the spread of infection for example evacuation of
some or all of the crew due to the presence of a person onboard who is infected, or due to
fear of risk of an infection.
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Sub-clause 2 limits the insurer’s liability for any prolongation of the loss of time caused by a
Communicable Disease. The wording ‘caused by’ and the application of the limitation to loss
‘otherwise allowed under the casualty’ connects this clause to the causation rule/apportionment
rule in CI. 2-13, sub-clause |, which reads:

‘If the loss has been caused by a combination of different perils, and one or more of these perils are
not covered by the insurance, the loss shall be apportioned over the individual perils according to the
influence each of them must be assumed to have had on the occurrence and extent of the loss, and
the insurer shall only be liable for that part of the loss which is attributable to the perils covered by
the insurance.

According to the Commentary to Cl. 2-13 the apportionment process shall be conducted in
two steps:

The first step consists of an assessment of relevant and non-relevant causes based on the
effect each peril has had on the loss. The Commentary states that the lower limit required
for an effect of a peril having a bearing on the apportionment may on a discretionary basis be
set at 10-15%. The approach to this assessment will differ depending on whether we have a
situation with;

- two or more independent causal factors leading up to and resulting in a casualty, or

- a combination of causes where a casualty is combined with another event that results

in extended loss or further damage.

The first situation will have similarities with considerations associated with the dominant-
cause doctrine and adequate proximity. In the second situation, and particularly in loss of
hire insurance, the effect of a peril will normally be a matter of fact. Establishing the factual
circumstances might be difficult, not least where the effect of the Communicable Disease is
part of a causative chain and is considered more remote or derived compared to other
effects. For example, where closure of yards or repair facilities affects the available capacity
in the surrounding area. As a starting point, these difficulties must be solved by the rules
concerning burden of proof in Cl. 2-12. In this situation, the insurer will have the burden of
proving that the loss has been caused by a Communicable Disease, cf. Cl. 2-12, sub-clause 2.

The second step, if the peril is considered relevant, is the ‘apportionment over the individual
perils according to the influence each of them must be assumed to have had on ... the extent of the
loss’. The Commentary to Cl. 2-13 gives guidelines to this process. For apportionment on
loss of hire insurance there are also important guidelines in the Commentary to Cl. 16-1
regarding the criterion of foreseeability which would be relevant for an extended loss of
time caused by a Communicable Disease. Furthermore, practice and comments to Cl. 4-18
might also be relevant.

If a cause is relevant but the effect is considered too remote or derived, cf. above, it is
logical that this will have an effect on the apportionment by way of allocating less or no
weight to the Communicable Disease. For the Communicable Disease Exclusion Clause to
be consistent with this approach, its wording ‘caused by’ has to be supplemented by the
adequacy doctrine. Say as an example that the Communicable Disease is over, several
months thereafter certain spare parts, normally in stock, are still subject to considerable
waiting time. This loss of time will not be subject to any limitation as it is considered too
remote or derived from the Communicable Disease.
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The limitation in the clause shall be applied to loss of time ‘otherwise attributed to the casualty’.
This means that the limitation is applied after any apportioning of the loss as per Cl. 2-13 or
per other apportionment rules in Chapter 16 (for example Cl. 16-10, Cl. 16-12 and CI. |6-
[3). As an example: Casualty repairs of a recoverable damage would normally have taken 80
days. In addition, an extended delay of 70 days in effecting repairs is caused by
Communicable Disease. The limitation stated in the Clause is 30 days. If these 70 days are
split 50/50 according to Cl. 2-13 and 35 days of delay caused by the Communicable Disease
is attributed to the initial casualty, then due to the limitation the allowance of delay caused
by Communicable Disease will be limited to 30 days. In this example, |10 days (80 days of
ordinary repairs + 30 days caused by Communicable Disease) will be covered by the LoH
insurance, less the agreed deductible period.

The limitation caused by a Communicable Disease applies to ‘all loss of time. This inter alia
means that loss of time caused by Communicable Disease falling within the deductible period
shall be subject to apportionment as per Cl. 2-13 (contrary to for example the system in CI.
|6-12 where the apportionment applies in excess of the deductible period). As an example,
say the deducible is 30 days. Casualty repairs would take 20 days. Additional delay caused by
a Communicable Disease is 70 days. Then these 70 days are subject to apportionment as per
Cl. 2-13, not 60 days which would have been the time if only time in excess of the
deductible period should be considered. [f, as in the example above, 35 days is apportioned
on the initial casualty and thereafter limited to 30 days, this will give a total recoverable loss
of time of 50 days (20 days of repair + 30 days of delay caused by Communicable Disease),
less the agreed deductible of 30 days.
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